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v. Manlove, 14 Cal. 85; Myerv. Butt, 44 Ga. 468; Richardson v. Loree, 36 
C. C. A. 301, 94 Fed. 375. It is difficult to reconcile the finding of the trial 
court, that there was no collusion, with the decree of that court 
granting the injunction. The supreme court explains it by saying, that the 
circuit court must have intended that there was no "actual concert of action 
having a specific wronglul purpose in view," but nevertheless there was 
fraud in law. That the mere neglect of an officer to defend a suit which he 
should have defended is sufficient to establish fraud in law and justify an 
injunction restraining the execution of a judgment is a doctrine on which 
there is some question. It leads to the remarkable conclusion that the officer 
and agent of a municipal corporation by neglect of a duty which he owes to 
his principal can fasten fraud upon a third party. None of the cases cited 
goes to this length though some of them approach it pretty closely. See also 
Chambers v. King Wrought Iron Bridge Mfty., 16 Kan. 270; Champion 
v. Zambriski, 101 U. S. 601: Contra— Cicero Township v. Picken, 122 lnd. 
260, 23 N. B. 763. 

Evidence— Physical Examination— Action for Personal Injuries. 
—The plaintiff in the court below recovered a judgment against the defendant 
for injuries sustained by himself and minor son, arising from a defective 
bridge. The defendant appealed on the ground, inter alia, that the court 
erred in refusing an order requiring the plaintiff to submit to an examination 
of his person by a physician. Held, that the trial court did not err in refus- 
ing the order. City of Kingfisher v. Altizer (1903), — Okla., — , 74 Pac. 
Rep. 107. 

The court, admitting that the weight of authority upholds the doctrine that 
trial courts have power to require the plaintiff in personal injury cases to sub- 
mit to a physical examination, cited United Pacific Ry. Co. v. Botsford, 141 
U. S. 250, denying this power, and, without discussing the question upon 
principle stated that, as the decisions of the Supreme Court of the United 
States were binding on the territorial court, this case was decisive of the 
question. The weight of authority seems, as the court admitted, to favor the 
exercise of the power requiring physical examinations. City of Ottawa v. 
Gilliland (1901), 63 Kan. 165; South Bend v. Turner, 156 lnd. 418; Wanek 
v. Winona, 78 Minn. 98; Michigan Law Review, Vol. I., pp. 193, 277, 
669. 

Injunction — Right of Labor Union to Prevent Interference With 
Persons Whom it Employs to do Picket Duty. — The bill alleged that the 
complainants, forty -six in number, were machinists recently employed by the 
defendant company, but now on a strike; that the complainants, with other 
machinists, had formed a voluntary association to better the condition of 
machinists in general ; that defendants and others had formed a voluntary 
association to deal with labor troubles; that complainants had endeavored to 
induce other machinists to join them, and had maintained a system of quiet 
picketing in the streets near defendant's shops; and averred that defendants, 
in combination with others, were interfering by intimidation, threats, vio- 
lence, etc., wilh the pickets of complainants. Held, the bill did not state 
facts which would entitle the complainants to an injunction. Atkins, et. al. 
v. W. & A. Fletcher Co. (1903), — N. J. Eq. — , 55 Atl. Rep. 1074. 

This case presents the novel situation of a labor union asking a court of 
equity to enjoin an association of manufacturers from interfering by violence, 
threats, or intimidation, with the pickets which the union had placed near 
the premises of the defendants. The complainants stand before the court in 
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the attitude of employers whose right to employ help had been interfered 
with. In denying the injunction, the court in a great measure relies upon 
the fact that the bill does not show that the complainants are without an 
adequate remedy at law, and in this position it is undoubtedly correct. The 
rights of the employer when a third person, by violence or threats, induces 
his employees to quit work, are at present far from settled, but this much 
seems clearly established: that when he is deprived of the services of his 
employees by the force, threats, or intimidation of another, he is entitled to 
some remedy. If the persons interfering are insolvent, or if they are so 
numerous that a multiplicity of actions would result, then an injunction may 
be granted. This is the situation usually presented where a manufacturer 
asks an injunction against striking employees to prevent their interfering 
with the workmen who take their places. The usual granting of the decree 
in such cases, and a refusal to grant it when the parties occupy reversed 
positions, might seem to arise from an unfair discrimination, but upon analy- 
sis both holdings will be found to be entirely consonant with the established 
rules of the equity court. A reference to the following authorities will indicate 
the present state of the law respecting the rights of employers in such cases: 
Sherry v. Perkins, 147 Mass. 212, 17 N. E. Rep. 307; Wick China Co. v. 
Brown, 164 Pa. St. 449, 30 Atl. Rep. 261; Murdock v. Walker, 152 Pa. St. 
595, 25 Atl. Rep. 492; Blindell v. Hagan, 54 Fed. Rep. 40; Consolidated 
Steel & Wire Co. v. Murray, 80 Fed. Rep. 811; Arthur v. Oakes, 63 Fed. 
Rep. 310, 25 L. R. A. 414; Ceeur d' Alene Mining Co v. Miners,5l Fed. Rep. 
260, 19 L. R. A. 382; Hamilton- Brown Shoe Co. v. Saxey, 131 Mo. 212, 32 
S. W. Rep. 1106; Jersey City Ptg. Co, v. Cassidy, 63 N. J. Eq. 759, 53 Atl. 
Rep. 230; Union Pac. R. Co. v. Ruef, 120 Fed. Rep. 102; 21 Am. Law 
Rev., 509; Cooke's Trade and Labor Combinations, 67. 

Municipal Corporations— Right to Acquire Real Estate Outside 
of Boundaries — Construction of Charter. — A city contracted to purchase 
a rock quarry situated just outside of its boundaries for the purpose of securing 
rock to use in the construction of its streets. By its charter it was expressly 
empowered to grade and pave streets, and also to purchase and hold real 
estate necessary or convenient for its use. Action is brought by a taxpayer to 
restrain the city from consummating the contract. Held, that the city had, 
by implication from its express powers, power to use all reasonable methods 
of executing the same, and that the purchase of the rock quarry within or 
without its corporate limits for the purpose herein stated was such a reason- 
able method. Schneider v. City of Menasha (1903), — Wis. — , 95 N. W. 
Rep. 94. 

In reaching its conclusion the court distinguishes between the governmental 
and business functions of a municipal corporation, and while admitting that 
the former cannot be exercised outside of its boundaries without express legis- 
lative authority, it concludes that the latter may be so exercised where it is 
necessary or convenient to do so, the city holding property outside of its 
boundaries as any other private owner. In support of its position the court 
cites Lester v. Jackson, 69 Miss. 887, 11 South. Rep. 114, where it was held 
that a city, under a devise of land for a public park, might take land outside 
of its boundaries convenient and accessible therefor, although the charter con- 
ferred no express authority to own land outside. The court further cites 
People v. Kelly, 76 N. Y. 475 and In Matter of Application of Mayor, 99 N. Y. 
569, 2 N. E. Rep. 642, which, however, do not seem to be exactly in point. 
The general rule, as stated by text-writers, does not seem to be in harmony 
with this decision. The American and English Encyc.of Law (2nd ed.) 



